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An employee was known to be dependent on his sisters because of his mental deficiency. He had an argument with other employees and asked for his ‘books’. He signed a blank resignation form at the employer’s request but he reported for work the next day. He was told that he was no longer required and unsuccessfully contended that he had been unfairly dismissed. On appeal: Held in normal cases, if unequivocal words of resignation were used, an employer was entitled immediately to accept the resignation and act accordingly. However, there was a duty on employers to take into account any special circumstances of an employee. In the present case, the employers should have made inquiries of the sisters and taken into account the employee’s attendance at work after his supposed resignation, in assessing whether he had intended to resign. Accordingly, the appeal would be allowed.


Employment Appeal Tribunal, (EAT)

200     Unfair dismissal

223     Was employee dismissed? - resignation/employee repudiation

231     No reason for dismissal shown: evidence
Employment Protection (Consolidation) Act 1978 sections: 55, 57(1)

The facts:
Mr Barclay was employed in the parks department of the respondents for approximately 10 years. He was acknowledged to be mentally defective and is taken care of by his sister.
On 15.4.82, Mr Barclay was put to work on cleaning up swing-parks. This led to an altercation with the district manager and the foreman, ending up with Mr Barclay saying "he wanted his books" next day. The next day was a Friday and pay day. The district manager instructed the foreman to get Mr Barclay to sign a blank form, which the respondents used when employment was terminated. Although he was not keen to do so, Mr Barclay signed the form. Over the week-end Mr Barclay did not seem to realise what had happened and he reported for work on the Monday. He was sent home by the foreman on the ground that he had resigned.
A Scottish Industrial Tribunal, by a majority decision, held that as Mr Barclay had used unambiguous words of resignation, the employers were entitled to regard him as having given notice of termination. The dissenting member held that Mr Barclay did not have the necessary capacity to give effective notice of termination.
The Employment Appeal Tribunal (Lord McDonald MC, Mr W Barrie Abbott, Mr B McAteer) sitting in Scotland on 24.6.83 allowed the appeal and found that the appellant had been unfairly dismissed.
223

The EAT held:
The majority of the Industrial Tribunal had erred in finding that the respondent employers were entitled to treat the appellant employee's unequivocal words of resignation as notice of termination, in circumstances in which the employers knew that the appellant was mentally defective.
Although the Court of Appeal's decision in Sothern v Franks Charlesly & Co [1981] IRLR 278 has authoritatively decided that in the normal case if unequivocal words of resignation are used the employer is entitled immediately to accept the resignation and act accordingly, it was clear from observations made in that case that there may be exceptions. These include cases of an immature employee, or of a decision taken in the heat of the moment, or of an employee being jostled into a decision by employers (per Fox LJ). They also apply to cases where idle words are used under emotional stress which the employers knew or ought to have known were not meant to be taken seriously. There is, therefore a duty on employers in an appropriate case to take into account the special circumstances of an employee.
In the present case, notwithstanding that the Industrial Tribunal majority may have correctly held that the appellant meant it at the time he demanded his books in the heat of the moment, the real question was whether or not in the special circumstances the respondents were entitled to assume that this was a conscious rational decision. The proper approach was to have regard, not merely to what was said on the day in question, but to what happened on the following day. At the very least, there was an obligation upon the respondents when the appellant reported for work the next day to seek some form of confirmation that his act of resignation was in fact a genuine one and fully understood. Instead, they had adopted the indefensible practice of requiring the appellant against his will to sign a blank document which presumably on some subsequent occasion was filled in indicating the appellant had resigned. Moreover, in the special circumstances of the case, a reasonable employer would at least have consulted with one of the appellant's sisters before assuming that he meant the words which he had used.
The appeal, therefore, would be allowed and the finding that the appellant had not been dismissed in law set aside. As no valid reason for dismissal had been shown, the appellant was entitled to a finding that he was unfairly dismissed.
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1 
LORD McDONALD: The appellant is 45 years of age and a registered disabled person. He suffers from epilepsy for which he requires constant medication. He, in addition, is described by his general practitioner as suffering from high grade mental deficiency. Notwithstanding these disabilities he was employed as an assistant gardener in the parks department of the respondents for approximately 10 years. His employment ended on 16.4.82. He complained to an Industrial Tribunal that he had been unfairly dismissed. The Tribunal, by a majority, decided that he had not been dismissed but that he had voluntarily resigned. Against that decision appeal is now taken to us.
2 
The Tribunal record that they found the case unusual and sad and that it caused them considerable anxiety. It first came before them on 16.8.82 and after hearing evidence and submissions before they made a decision they continued the case with a recommendation that parties should, with the assistance of ACAS, endeavour to agree that the applicant should be re-engaged, irrespective of whether or not he had been dismissed or unfairly dismissed. We think this was a very sensible course for the Tribunal to take and it is much to be regretted that the respondents did not see fit to comply with the recommendation. They did not and in consequence a further hearing took place before the Tribunal on 13.12.82.
3 
At that hearing they heard further evidence on the question of the practicability of re-engagement. They did not find it necessary or desirable to record that evidence in any detail because they had decided by a majority that the appellant had not been dismissed.
4 
The Tribunal have found that the appellant who lives alone, since the death of his mother some years previously, requires a great deal of support which he gets from his sister who lives nearby. She looks after his money and his welfare generally. He is unable to shop on his own. His reading is very slow. He has great difficulty in understanding matters unless they are explained to him carefully and slowly.
5 
The Tribunal have further found that continued employment is of a therapeutic value in the treatment of the appellant's condition. It is important that he should be kept occupied and now that his employment has terminated it may be that he will require institutional care. It was this reason, rather than financial considerations, which prompted the Tribunal to encourage his re-engagement after the first hearing. Moreover another sister of the appellant who lives in England regularly kept in touch with the respondents' district manager who was directly responsible for the appellant in order to be kept advised of his progress and behaviour which it was accepted could from time to time be difficult. One object of this was to provide information to the appellant's doctor if there were behavioural changes which might require alteration in the drug prescription.
6 
On Thursday, 15.4.82 the appellant was put to work on cleaning up swing-parks. For some reason he was displeased by this. Precise details of the incident are not recorded but it is very clear that he came to the district manager and the foreman in an angry state. He shouted and used swear words. He said 'he wanted his books' next day. The next day was Friday and pay day. He demanded that monies due to him be made up then. The district manager was in no doubt that he was intimating his resignation particularly as a little later the appellant said he thought he would have no difficulty in obtaining another job. It may be that this observation in itself ought to have revealed that the appellant had no real insight into what it was he was saying and doing.
7 
The district manager then instructed the foreman to get the appellant to sign what is described as a form of resignation when he called for his wages on the Friday. The form is a composite one applying to termination of employment for any reason. It was blank when it was produced to the appellant and the Tribunal record that he again became angry and was not keen to sign the form. They record that the foreman may have become a bit exasperated but they were not satisfied that he applied any undue pressure. The appellant in the end signed the form. The majority of the Tribunal have held that this was simply an administrative act which had no bearing upon the intimation of resignation given verbally the previous day. Whether that be so or not we consider that it was irresponsible on the part of a local authority employer to require an employee, whom they knew to be mentally defective, to sign a blank form of this nature. It would not be proper to require any employee to sign such a document blank. This applies obviously with much greater force to an employee suffering from the condition under which the appellant suffers.
8 
The Tribunal further record that over the weekend the appellant did not seem to realise what had happened. He told his sisters that he had signed a paper and they thought that he might have been given a warning for swearing. He obviously did not realise that his employment was terminated because he went back to work on Monday, 19 April when he was sent home by the foreman on the ground that he had resigned.
9 
On these facts the majority of the Tribunal held that on Thursday 15 April the appellant used unambiguous words which the district manager and foreman were entitled to take as notice of termination of employment with effect from the next day. There is no doubt that the majority gave anxious consideration to the question whether the appellant was capable, properly, of giving such notice. They concluded that he was and even although he was angry at the time he knew what he was saying and he meant it. They do agree, however, that it would have been better if the district manager had made contact with one of the appellant's sisters before accepting the resignation. The dissenting member considered that the appellant did not have the necessary capacity because of his disability and mental state to give effective notice of the termination of his employment. She further considered that the respondents should not have treated these words as termination before consultation with one of the appellant's sisters.
10 
Like the Industrial Tribunal we have not found this appeal an easy one to decide. We are fully aware that the Tribunal had the great advantage of seeing and hearing the appellant and the other witnesses. Having done so the majority felt that the words used on 15.4.82 were understood and meant by the appellant. The dissenting member reached a contrary conclusion and so far as this reflects on the state of mind of the appellant at the moment in question we cannot say that the majority were wrong and the dissenting member correct.
11 
223
On the other hand we do not consider that in the circumstances of this case the matter rests there. It is true that if unequivocal words of resignation are used by an employee in the normal case the employer is entitled immediately to accept the resignation and act accordingly. This has been authoritatively decided by the Court of Appeal in Sothern v Franks Charlesly & Co [1981] IRLR 278 to which we were referred. It is clear however from observations made in that case that there may be exceptions. These include cases of an immature employee, or of a decision taken in the heat of the moment, or of an employee being jostled into a decision by employers (Fox 
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LJ at paragraph 21); they also apply to cases where idle words are used under emotional stress which employers knew or ought to have known were not meant to be taken seriously (Dame Elizabeth Lane, paragraph 25). There is therefore a duty on employers, in our view, in an appropriate case to take into account the special circumstances of an employee.
12 
223
It may be that the majority of the Tribunal were correct in holding that when the appellant demanded his books on Thursday, 15.4.82, notwithstanding that it was in the heat of the moment, he meant it at the time. The real question however is whether or not in the special circumstances the respondents were entitled to assume that this was a conscious rational decision. It is true that the majority refer to the exceptional circumstances of the case but we do not consider that having regard to the observations in Sothern v Franks Charlesly & Co [1981] IRLR 278 it is sufficient to dismiss the unusual aspect of this case in this way. We consider that the proper approach is to have regard, not merely to what was said on 15.4.82, but to what happened the following day and indeed to the fact that the appellant did report for work on the following Monday apparently under the impression that he was still employed. At the very least there was, in our view, an obligation upon the respondents when the appellant reported on Friday, 16 April to seek some form of confirmation that his act of resignation was in fact a genuine one and fully understood. Instead of that they adopted what we consider to be the indefensible practice of requiring him against his will to sign a blank document which presumably on some subsequent occasion was filled in by them with the word 'resigned' written opposite the entry 'reason for leaving'. Further we agree with the observation of the dissenting member that in the special circumstances of this case a reasonable employer would at least have consulted with one of the appellant's sisters before assuming that the appellant meant the words which he had used. For these reasons we propose to allow the appeal.
13 
Without detracting from the difficulties which we acknowledge the respondents must have had as a result of the appellant's behaviour from time to time we do not think that they come out of this matter with much credit. If the appellant's conduct was causing disruption it was only proper, in accordance with good practice, that he should have been warned from time to time and if necessary, in the end of the day, such conduct might have proved a satisfactory reason for dispensing with his services. As it is the evidence suggests that the respondents seized on the incident of 15.4.82 as an opportunity to get rid of the appellant who was probably a source of embarrassment to them. This is not the way in which they should have handled the matter.
14 
The consequence of our decision is that the appellant was dismissed by the respondents. No valid reason for dismissal was shown and he is entitled to a finding that he was unfairly dismissed. We shall therefore allow the appeal and remit the case to the same Tribunal to proceed as accords.
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